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1 PART 1 – EUROPEAN COMMISSION 

1.1 Background  

[You should write max 0,5 page] 

Assignment Title: Strengthening of the independence of the energy regulator in 
Kyrgyzstan (AHEF 114.KG) 

Country and Dates: April/July 2015 

Beneficiary Organisation(s): Ministry of Energy and Industry of the Kyrgyz Republic, State 
Agency on Regulation of the Energy Sector of the Kyrgyz Republic 

Beneficiary Organisation’s   
key contact persons – name 
and e-mail address 

 

Deliverables Produced 1. Workshop on the role and functions of independent energy 
regulatory agencies in EU and CIS countries 

2. Presentation material distributed during the workshop 

3. Final report with the recommendations for strengthening 
independence of the  State Agency on Regulation of the 
Energy Sector of the Kyrgyz Republic 

Expert Team Members Sophia Nikolakaki, Vidmantas Jankauskas, Edilbek Bogombaev 

 

1.2 Essence of the Activity  

This report presents the activities of a project offering assistance in strengthening the independence 
of the newly established (separated from the Ministry of Energy and Industry, MEI) State Agency on 
Regulation of the Energy Sector of the Kyrgyz Republic. The project was carried out in the context of 
the INOGATE programme. The main objective of the assignment was to assist the State Agency on 
Regulation of the Energy Sector (Agency) and the Ministry of Energy and Industry of the Kyrgyz Re-
public in preparing the necessary amendments to existing legislation aiming to strengthen the regu-
latory powers of the Agency and promoting changes required among the different stakeholders.  

The focus of the activity was to elaborate: 

• a review and presentation of the relevant EU practices on the role and functions of an energy 
regulator, in particular: assuring its independence from the energy industry and politicians, 
setting electricity and gas pricing methodologies and fixing prices for regulated activities, is-
suing licenses and controlling the licensees, answering consumer complaints, etc..  

• an analysis of the existing legal and normative framework governing the regulation of the 
energy sector activities in the country and comparison with relevant jurisdictions in EU 
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Member States, in countries signatories to the EnC Treaty and in several CIS countries (name-
ly, Armenia, Georgia, Moldova). 

• provision of short and long term recommendations for improvement of the existing legal 
background, in particular in giving more rights to the energy regulatory authority by clearly 
separating its functions from the MEI functions, assuring its independence in setting tariffs 
and applying other regulatory tools. 

 
1.3 Key Findings 

The key findings of the activity comprised: 

1. Comparison of the Kyrgyz State Agency for Regulation of the Energy Sector with the energy 
regulatory authorities from 2 EU Member countries and 2 CIS countries has shown that the 
Kyrgyz Agency already has several features of independence: it is a separate agency and not 
a part of the Ministry, it takes independent decisions in the scope of its responsibilities de-
fined in the Decree approved by the Government. 

2. The same comparison on the other hand, has shown deficiencies of the Kyrgyz Agency as an 
independent energy regulator: there is no fixed term for the Director of the Agency and 
he/she could be removed from the office at any time; budget of the Agency is approved by 
the Ministry of Finance and its staff are civil servants with rather low salaries. Though the fi-
nal tariffs are to be set by the Agency, but they are defined by the Government’s Medium 
Term Tariff Policy. Similarly the Agency does not seem to have an authoritative decision on 
licensing of business activities in the energy sector. 

 
1.4 Ownership and Benefits of the Activity 

The main benefits of the activity for the Beneficiary are: 

1. Justification of the importance of establishment and strengthening of an independent energy 
regulator in Kyrgyzstan, especially in view of the liberalisation of the sector which in turn aims 
to the introduction of a private capital.  

2. Better understanding of the concept of independent regulation of the energy sector, based 
on the experience of the EU and some CIS countries in the context of energy market liberali-
sation.  Specification and identification within the energy sector of Kyrgyzstan of the role, 
mandate, responsibilities, obligations of the energy sector regulator, and relation with the 
government and state organisations, market participants and other related stakeholders.   

3. Transfer of know-how regarding the procedure for setting up an independent energy regula-
tor and empowering it by determining its duties, responsibilities and powers based on rele-
vant experience in the EU and CIS countries. 

4. Transfer of experience of the EU countries as also of some CIS countries in assuring inde-
pendence of an energy regulator. 

The Beneficiary took ownership in the following way: Recommendations of the INOGATE experts 
were embedded by the State Agency on Regulation of the Energy Sector of the Kyrgyz Republic into the draft 
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amendments of the necessary legislation on strengthening the independence of the Agency. This activity was 
considered necessary in order to revise the legal framework under which the State Agency on Regulation of the 
Energy Sector of the Kyrgyz Republic may operate in a more independent way from the Ministry of Energy and 
Industry institution.  

1.5 Recommendations 

Actions and measures recommended to be taken after completion of the activity are: 

1. In the short term, the newly established Agency could be strengthened by making the fol-
lowing changes: 

a. The independence of the Agency could be improved by determining a fixed term in 
the office for the director, preferably different (longer) than the term of the Parlia-
ment (e.g. five years). This could be done by amending Art. 8 of the Government De-
cree No. 650 paraphrasing it “The Agency is headed by the director who is appointed 
by the Prime Minister for a fixed five year term. He/she could be dismissed from the 
office before the term expires in the following cases…”  

b. Another important issue is to improve the management of the Agency. Instead of a 
collegium a permanent Executive Council could be established, consisting of, say, 3 
members – a director and 2 deputies. All of them should be appointed by the Prime 
Minister and all of them should have equal voting rights, i.e. all decisions of the 
Agency should be taken by the Executive Council by majority votes. These changes 
require amendments to Art. 11 of the Government’s Decree No. 650. 

c. Considering the importance of independent funding of the regulator, the relevant 
laws should be amended as soon as possible to guarantee at least reasonable financ-
ing to the Agency in order to attract and maintain a staff of high quality specialists. 

2. In the long term the necessity for an independent energy regulatory authority in Kyrgyz-
stan becomes obvious, it comes along with liberalisation and introduction of private in-
vestments in the energy sector. If Kyrgyzstan is committed to liberalise its electricity and 
gas markets, and facilitate an increased role for private investors, it will definitely need a 
much stronger and independent energy regulatory authority. The duties and powers of the 
regulatory authority should be defined, preferably in the Law on Energy. 

3. The following criteria of independence should be assured in the Law on Energy and other 
laws: 

a. Appointment and dismissal.  The members of the regulatory authority should be ap-
pointed for a period of five years, in staggering terms, so as to avoid complete coin-
cidence of terms among members; commissioners may only be re-appointed once. 
The law should define the criteria for the selection of candidates and reasons for ear-
ly dismissal from office.  
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b. Legal independence. The Agency should have a legal form, separate of government 
structures, and should be reporting to the Parliament. All final decisions on pricing, 
licensing, market monitoring, disputes’ resolution should be taken by the Commis-
sion and should not require any consent of the Ministry or any other governmental 
agency, except in cases where licences, permits, etc. may be required by law, e.g. as 
in the case of issuing a licence for electricity generation. The Commission should be 
required to apply transparent public participation procedures, or carry out public 
consultation, in accordance with relevant legal requirements, prior to its decisions. 

c. Funding. The Agency should be financed from regulatory fees and its internal budget 
should be controlled by the commission itself (including provisions for internal audit-
ing and public reporting of all expenditures).  

1.6 Challenges Faced 

The main challenges that this activity has been facing include: 

1. It has been frequently observed in previous liberalisation processes including the establish-
ment of an energy regulatory authority that it usually needs some time for all stakeholders to 
understand and distinguish the powers and responsibilities of the Ministry of Energy and of 
the energy regulator. Similarly, there is a need to separate the tariff setting policy and the 
social policy, since most often the first one is the responsibility of the energy regulator and 
the second one is the responsibility of the Government; 

2. An independent energy regulator is necessary when the country is to liberalise its  energy 
sector with a view to introduce competition including by private sector participation; this is 
an axiom not sufficiently understood and accepted in Kyrgyzstan; 

3. Ensuring continuity in the energy policy of a country is one of the main challenges in the ab-
sence of an agreement of the political parties (so that the policy is not changed each time the 
administration does). It is very important that the main policy principles are approved for a 
longer time period and are respected by any new administration. 

 

1.7 Impact Matrix 

Impact Area Developments 2015 (%) 2015 / Apr 2016 (%) 

Policy Developed proposals in an 
improvement of the relevant 
primary legislation to be 
drafted by the MEI and 
submitted to the Parliament 

0% Drafted but 
postponed due to 

the political changes 
(new Government 

appointed, MEI 
abolished) 

Regulation The new Government Decree 
defining the role and duties of 
the Agency to be approved 

 pending 

Technology New technology of ____ 
applied/advanced/etc. 

 Not relevant 
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Environment State changes occurred  Not relevant 

Economics Indicators of _____ increased / 
decreased  

 Cost reflective 
tariffs calculated 

Social State changes occurred  Block tariffs 
approved 

Other    

 

2 PART 2 - BENEFICIARIES 
2.1 Executive Summary 

This report presents the activities of a project offering assistance in strengthening the independence 
of the newly established (separated from the Ministry of Energy and Industry, MEI) State Agency on 
Regulation of the Energy Sector of the Kyrgyz Republic. The project was carried out in the context of 
the INOGATE programme. The main objective of the assignment was to assist the State Agency on 
Regulation of the Energy Sector (Agency) and the Ministry of Energy and Industry of the Kyrgyz Re-
public in preparing the necessary amendments to existing legislation aiming to strengthen the regu-
latory powers of the Agency and promoting changes required among the different stakeholders.  

The project included: 

• a review and presentation of the relevant EU practices on the role and functions of an energy 
regulator, in particular: assuring its independence from the energy industry and politicians, 
setting electricity and gas pricing methodologies and fixing prices for regulated activities, is-
suing licenses and controlling the licensees, answering consumer complaints, etc..  

• an analysis of the existing legal and normative framework governing the regulation of the 
energy sector activities in the country and comparison with relevant jurisdictions in EU 
Member States, in countries signatories to the Energy Community Treaty (EnCT) and in sev-
eral CIS countries (namely, Armenia, Georgia, Moldova).  

• provision of short and long term recommendations for improvement of the existing legal 
background, in particular in giving more rights to the energy regulatory authority by clearly 
separating its functions from the MEI functions, assuring its independence in setting tariffs 
and applying other regulatory tools. 

Chapter 2.2 of this report is an introduction, providing the background to this project, its objectives, 
and the methodology applied for its implementation. 

Chapter 2.3.1 presents an analysis of the role and functions of an independent energy regulator. The 
necessity to introduce an independent energy regulator arises along with liberalisation of the energy 
market. In that context the independent regulator is expected to provide politically and commercially 
neutral, competitive conditions to market participants, attractive to private investment; while ensur-
ing smooth and secure operation of the energy system. 

Independent regulators can limit political interference in business decisions and minimise regulatory 
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risks for market participants. This regulatory role is particularly important given the technical nature 
of regulation in the energy sector. The gas and electricity sectors are characterised by long term large 
capital intensive investments that require a stable regulatory regime. Separating regulators from 
ministries, giving them more autonomy and responsibility for regulatory tasks, and holding them 
accountable for their performance should improve efficiency and enhance competitive market oper-
ation.  

Requirements assuring independence of regulatory authorities may include: 

• clearly prescribed, transparent procedures for the appointment and dismissal of regulators, 
such that they may not be manipulated by governments in performing their role;  

• financial independence, both with regard to the source of funding, e.g. licensing fees, state 
budget, etc.; and the regulator’s autonomy in budgeting for the activities required for it to 
carry out its role; and   

• legal empowerment to take decisions and impose them on market participants independent-
ly and separately of government structures. 

On the other hand, with a view to safeguarding public  interest, regulator decisions and decision 
making criteria should be transparent and justified, taken through public participation procedures, 
and be subject to appeal, as may be required by law; and regulators should regularly publicly report 
on their activities, and have their financial accounts audited. 

Regulator mandates often include setting pricing methodologies and prices based on those method-
ologies, for specific activities of the energy market; issuing licenses and monitoring licensees; settling 
disputes among market participants etc.. Price regulation is a regulator’s most complicated, political-
ly sensitive and challenging task, especially where the regulator is responsible for setting or approv-
ing final customer tariffs. Licensing concerns the provision of allowance to market players for en-
trance into the market, usually subject to specific technical and financial requirements. Licensing is 
tightly related with monitoring of activities in the context of the market, as reliable data is necessary 
for price setting, benchmarking of different companies, as well as for the regulation of quality of ser-
vice. Disputes among market players could be resolved by a regulator much faster and more effi-
ciently than in the courts of law, and this task is becoming one of the major tasks of modern regula-
tors. 

Chapter 2.3.2 of the report presents the process of development of independent energy regulatory 
authorities in the EU member states as well as of countries signatories to the EnC Treaty , focusing on 
the gradual increase of regulator duties, powers and functions, towards harmonisation of their role 
and powers across the EU in accordance with the provisions of the EU Acquis as modified in 2003 (2nd 
Energy Package - requirement for national regulators to be independent from the industry) and 2009 
(3rd Energy Package - requirement for national regulators to be independent from any other public or 
private interest).  

A very detailed presentation of the duties and powers of NRAs in EU Member states as well as in the 
countries signatories to the EnC Treaty is included in Annex III. Also in the same Annex, there are 
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examples of the Structure of indicative National Regulators correlating their organisational structure 
with staff number and relevant duties. 

At the same time when Western European countries started liberalisation of the electricity and gas 
markets and introduced independent energy regulators some of the CIS countries were following the 
same path. Independent energy regulatory authorities were established in Armenia and Georgia by 
the end of 1990s. An energy regulatory agency separate from the Ministry was established in Moldo-
va, and gradually, along with amendments to the legal framework and Moldova’s ambition to be-
come a member of the Energy Community, it became a powerful, independent regulatory authority.  

Chapter 2.3.3 of the report provides an analysis of the present situation in the Kyrgyz Republic re-
garding energy market regulation. The State Agency for Regulation of the Energy Sector (Agency) was 
established by the end of 2014 by separating the relevant department from the Ministry of Energy 
and Industry. The Agency’s mandate is described in the Government’s Decree No. 650 (November 14, 
2014), and includes powers to develop pricing methodologies and set tariffs on electricity, gas and 
heat; to issue licenses for different activities in the energy sector and control the licensees; to re-
spond to consumers’ complaints, etc. The Agency currently reports to the Government. 

The Agency is mandated with less functions compared to the regulators in Georgia and Moldova, 
reflecting the different levels of development of the electricity and gas markets in the countries. For 
example, the Moldovan energy regulatory agency (ANRE) has the following additional duties relative 
to the Kyrgyz Agency: to develop and approve market rules, approve tariffs for the purchase of elec-
tricity produced using renewable energy sources, supervise unbundling of accounts for different ac-
tivities (in Kyrgyzstan unbundling of accounts is required, but there are no rules for implementation 
and control), approve mechanisms to deal with congested capacity within electricity and gas systems 
and monitor their application, develop service quality indicators and control service quality, resolve 
disputes between various market participants, etc.. 

The Kyrgyz Agency enjoys limited independence compared to the Georgian and Moldovan energy 
regulators. The Director of the Agency is appointed (and may be dismissed) by the Prime Minister for 
an unspecified period of time. In comparison, the Georgian and Moldovan regulators are appointed 
for a fixed time period and may not be dismissed before the end of their tenure except in certain 
cases clearly described by law. The Kyrgyz Agency is funded from the state budget while the Georgian 
and Moldovan regulators are financed from the regulatory fees paid by the licensees. 

Chapter 2.6 of the report presents the recommendations of the project. The Kyrgyz State Regulatory 
Agency of the Energy Sector is currently in a process of unbundling from the Ministry of Energy and 
Industry with their respective roles and responsibilities being clarified. The ultimate goal of this pro-
cess should be the establishment of an independent and powerful energy regulatory authority. To 
this effect, a set of both, short and long term recommendations were developed in the context of 
this project. 

In the short term, the Agency could be strengthened by amending the Government’s Decree No. 650. 
The independence of the Agency could be improved by determining a fixed term in the office for the 
director, preferably different (longer) than the term of the Parliament (e.g. five years). Reasons for 
his/her justified early dismissal from office should be clearly defined in the Decree. Independent 
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funding of the Agency would require amendment of other laws and regulations, which may be more 
difficult in the short term. 

The necessity for an independent energy regulatory authority in Kyrgyzstan becomes obvious in the 
long term, along with liberalisation and introduction of private capital in the energy sector. If Kyrgyz-
stan is committed to liberalise its electricity and gas markets, and facilitate an increased role for pri-
vate investors, it will definitely need a much stronger and independent energy regulatory authority. 

To that effect, changes in the Law on Energy, the Law on Electricity, the Law on Licensing and possi-
bly others would be required. The duties and powers of the regulatory authority should be defined, 
preferably in the Law on Energy. In our opinion, the regulator should comprise a five person commis-
sion, with equal vote members appointed by the President or by the Zhogorku Kenesh (Parliament) 
for a period of five years each; commissioners may only be re-appointed once. The law should define 
the criteria for the selection of candidates and reasons for early dismissal from office. The commis-
sion should be financed from regulatory fees and the budget should be controlled by the commission 
itself (including provisions for internal auditing and public reporting of all expenditures). Additional 
tasks to the commission should be tightly related with the development of the energy sector reform. 

2.2 Background 

This AHEF assignment is based upon a request submitted by the Ministry of Energy and Industry 
(MEI) of the Kyrgyz Republic. The ToR for the assignment was approved by the European Commission 
on October 8, 2014 and the work started in December 2014. The ITS team consisted of international 
experts Ms. Sophia Nikolakaki and Dr. Vidmantas Jankauskas with participation of the local expert 
Edilbek Bogombaev. The first mission to Kyrgyzstan for information gathering and consultations with 
the beneficiary and stakeholders was carried by Dr. Vidmantas Jankauskas with the help of the local 
expert Mr. Edilbek Bogombaev. The key contact person nominated by the Beneficiary was the director 
of the newly established State Agency for Regulation of the Energy Sector Mr. Nurbek Elebaev. During 
the second mission in April 2015 carried out by both international experts the draft 
recommendations were presented to the Beneficiary and discussed with the relevant stakeholders on 
April 22, 2015. 

The guiding principle during preparation of this Report and the two missions in Kyrgyzstan was to 
assist the Ministry of Energy and Industry of the Kyrgyz Republic in preparing the necessary 
amendments to existing legislation. The aim was to strengthen the regulatory powers of the State 
Agency for Regulation of the Energy Sector and promote changes required among the different 
stakeholders and in addition address the new issues encountered during the first and second 
missions.  

The specific objectives of the technical assistance to the MEI were: 

• To review the relevant EU practices on the role and functions of an energy regulator, in par-
ticular: assuring its independence from the energy industry and the government, setting elec-
tricity and gas pricing methodologies and fixing prices for regulated activities, issuing licences 
and controlling the licensees, responding to consumer complaints, etc.;   

• To analyse the existing legal and normative framework of regulation of the energy sector ac-



 

9 
 

tivities in the country compared to those applied in EU Member States; 

• To develop recommendations for improvement of the existing legal background, in particular 
in providing more rights to the energy regulatory authority by clearly separating its functions 
from the MEI functions, assuring its independence in setting tariffs and applying other regula-
tory tools; 

• To assist the Ministry of Energy and Industry in carrying out an information campaign explain-
ing the need for an independent energy regulator. 

The methodology used in the assignment comprised an analytical study and a comparison of the 
existing approach to regulation of the energy sector as it exists in the Kyrgyz Republic and in the EU 
member states as well as in several CIS countries.  

During the first mission INOGATE experts carried out a seminar for the Agency’s staff and presented 
the best European practices in regulation of the energy sector, showing development of independent 
regulatory authorities all over Europe. Furthermore, they presented several examples from different 
EU member states, countries signatories to the EnC Treaty and CIS countries having independent 
energy regulatory authorities. Consultations with the Agency and other stakeholders carried out 
during the mission revealed the main issues in regulation of electricity, gas and district heating in 
Kyrgyzstan. 

During the second mission the main findings and recommendations were presented both to the 
beneficiary and to other stakeholders at a special seminar arranged at the Agency’s premises. The 
Director of the Agency wanted to see a long-term vision for an independent energy regulator, its role 
in the energy market and the ways for assuring its independence. Positive responses were received 
from all participants and the beneficiary confirmed usefulness of the recommendations for 
strengthening the regulatory authority. 

 

2.3 Essence of the Activity 

2.3.1 Role and functions of independent energy regulator 
2.3.1.1 Why and when do we need independent energy regulators 

In many countries all over the world electricity and gas companies until recently were in public 
ownership. This is chiefly because the governments placed a high value on the strategic and social 
importance of these industries. Under a public ownership model, the government owns the entity 
providing the services, is responsible for governance, including the choice of senior management, and 
sets prices and other terms and conditions. Public ownership may be affected through the creation of 
a department of the state government that provides the services by creating a separate corporate 
entity organised as a public benefit corporation with the government as its sole owner. In the latter 
case, the state-owned company will be typically then regulated by a state department which will 
approve prices, budgets and external financing decisions.  

Monopolies, if not regulated, pursue profit maximisation by increasing the prices of goods and 
services and/or reducing the quality of goods and services they provide. So, the standard normative 
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economic case for imposing price and entry regulations in industries where suppliers have natural 
monopoly characteristics is that a) industries with natural monopoly characteristics will exhibit poor 
economic performance in a number of dimensions and b) it is feasible in theory and practice for 
governments to implement price, entry and related supporting regulations in ways that improve 
performance compared to the economic performance that would otherwise be associated with the 
unregulated market allocations. That is, the case for government regulation that there are costly 
market’s failures whose social costs (consequences) can in principle be reduced by implementing 
appropriate government regulatory mechanisms. (Joskow, 2006) 

The necessity to regulate electricity and gas network industries could be additionally supported by 
such an important argument: they are capital intensive, incurred significant sunk costs associated 
with investments in long-lived and immobile assets and are potentially subject to regulatory hold-ups. 
The threat of such hold-ups would reduce or destroy incentives to make adequate investments to 
balance supply and demand efficiently. 

Some twenty years ago changes in the energy sector started all over the world: the vertically 
integrated companies, which were understood as natural monopolies before, were restructured, the 
gas and electricity markets liberalised and private capital was attracted into the previously state 
owned industry. With the appearance of private companies in the energy sector and liberalisation of 
the market aroused the necessity to establish regulatory agencies separated from government 
(private companies always prevailed in the U.S. electricity and gas sectors, this was the reason of 
creation of independent utility regulatory commissions there). Even where regulatory authorities are 
already established (such as in Canada and the USA) their roles and functions have been extended to 
areas related to the introduction of competition due to regulatory reforms. 

Independent regulators can limit political interference in business decisions and minimize regulatory 
risks. This regulatory role is particularly important given the technical nature of regulation in the 
energy sector. The gas and electricity sectors are characterized by long term large capital intensive 
investments that require a stable regulatory regime. In other words, short term political events and 
political cycles should not interfere with the regulatory framework, which should remain consistent 
and stable over time. Separating regulators from Ministries, giving them more autonomy and 
responsibility for regulatory tasks, and holding them accountable for their performance should 
improve efficiency and produce better regulation. 

With liberalisation of the electricity and gas markets regulation becomes much more complicated, 
requiring special technical knowledge and expertise - this is an additional argument to the politicians 
to get rid of complicated and boring tasks without much appeal to the public and delegate all 
regulatory functions to a separate, independent regulatory authority. One more argument why 
politicians may decide in favour of independence of the regulatory authority – it is politically 
convenient for the politicians to delegate competencies because it allows them to shift the blame for 
unpopular decisions or unsuccessful implementation process to the independent regulatory 
authority. 

Independence of an energy regulatory authority means that it is not only a separate and independent 
from the sectorial ministry but also from the regulated sector. With regard to the regulated industry, 
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there are at least three threats to the independence of the regulatory authorities. Firstly, there is a 
risk that the regulated parties may try to „capture“ the regulators, e.g. by bribing them or by 
promising them well-paid jobs in the future, in order to influence their decisions. Secondly, there is a 
risk that the regulated energy industry uses asymmetric information and misinformation to 
manipulate the regulator. Finally, there is a risk that the regulator’s independence is compromised by 
the regulator’s private interest in the sector, directly or indirectly, e.g. when the regulator holds 
stocks in a unit trust investing in the regulated industry. (Johannsen, 2003) 

One may notice, when analysing experiences of different countries that there is one or two extremes 
in regulation: either by the Government or by a fully independent authority. There is a wide range of 
institutional options regarding the degree of political independence as briefly summarised in Table 
2.1 

Form of regulatory 
agency 

Description 

Department of the 
Ministry 

Department within sectorial ministry characterised by a certain degree of 
administrative but not legal independence 

Independent 
advisory body (or 
bodies) 

External panels of experts providing external advice to a regulating minister that 
retains executive regulatory powers. Transparency and independence may be 
enhanced when expert advice is made public 

Ministerial agency The ministry retains all regulatory powers but delegates the management of 
some regulatory functions to a ministerial agency 

Independent 
regulatory 
authority 

Regulatory entity is detached from ministerial intervention; ministry may 
provide some advice but only on non-economic matters 

Table 2.1: Forms of Regulatory Institutions (source: ERRA) 

 

To deliver the benefits expected from independent regulation of the energy industry, the regulatory 
authorities cannot be simply advisory agencies of the Government and be deprived from decision-
making competences. In the absence of sufficient decision making power, the independence of the 
regulator is equivalent to independence of professional advice. One may argue that the advisory 
regulator may still attempt to build a reputation for professionalism and balanced judgment, reducing 
the likelihood of being overruled and enhancing its authority. However, in case of issues with high 
political interest for the government, the regulator empowered only with an advisory role, will be 
obliged to negotiate with the government before submitting his official advice, in order to avoid 
seeing his advice rejected. For an advisory regulator it is very difficult to maintain independence from 
political pressures and make credible long-term commitments to private investors. In the case of 
progressive market opening and privatization, the potential market players will have the false 
impression that the control of the incumbent company and the access to the network takes place 
under the responsibility of an independent regulator, while the true regulatory power stays with the 
government having interests in the regulated industry (Pantelis Kapros). 

Some Governments are hesitating to delegate decision making to independent regulators mostly 
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because defending “national interests and champions” or assuming that social protection of 
consumers is very important and cannot be guaranteed with a separate regulatory authority in place 
which will pursue economic but not social goals. It is also the case that governments seek to delay the 
development of competition in order to obtain bigger revenues from privatising the state-owned 
monopolies. 

But if some country introduces private capital in the energy sector and decides to go on with liberal 
sector reforms, it would definitely need to separate regulatory functions from the Government (for 
the reasons given above) and introduce an independent energy regulatory authority. From the many 
different definitions of independency of a regulatory authority we have chosen the one given in the 
text box. 

 

 
2.3.1.2 Assurance of independence 

An independent energy regulatory authority should be separated from the regulated sector by the 
so-called „Chinese walls“. This may ensure impartial and fair decisions of the authority. Some of the 
measures of protection of a regulatory authority from any influence by the regulated industry are 
closely related to standard rules regarding impartiality and disqualification. For instance, there are 
rules forbidding regulators having any personal interest in the regulated industry. In many legislations 
there are also formal rules prohibiting the employment of regulators in the regulated industry after 
their term of office (sometimes it is broadened to the period both before and after their term) in 
order to increase the relational distance between the regulator and the regulated parties. This 
legislation is designed to prevent regulators protecting certain companies against strict regulation in 
order to get a good job in the sector subsequently. In the U.S. legislation there are strict rules 
prohibiting informal discussions of pending cases with any of the parties involved, informal meetings 
of regulators with any senior managers of the regulated companies and so on.  (Johannsen, 2003). 

Some of these measures may seem quite straightforward, but are not easily implemented in practice. 
If there are restrictions of employment in the regulated industry after the term in the office it could 
be very difficult to attract competent specialists to the regulatory authority and even worse if this 
requirement extends to the period before. This is an especially sensitive issue in smaller countries 
where a possibility to select the best experts for the regulatory job is restricted by the lack of 

Definition of independence. A regulator is de facto independent to the degree that the regulator 
takes day-to-day decisions without receiving and acting on the basis of instructions, threats, or other 
inducement from politicians or market players, or the anticipation thereof; or considering whether 
the interests of those politicians or particular market players would be harmed by particular choices 
about those decisions. A regulator is de jure independent to the degree that the legislation or statute 
governing the regulator works so as to make instructions, threats, or other inducements impossible. 

Source: Hanretty, Larouche,  Reindl, 2012 
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competent specialists.  

Often less radical versions of the mechanism are used in order to strike the balance between the 
need for expert knowledge and the risk of regulatory capture. Adequate remuneration of regulators 
can enhance independence both by facilitating the recruitment of persons with sufficient expertise 
and by limiting the temptation of accepting bribery and the like from industry. 

The question of independence from government and the legislature is somewhat different from the 
question of independence from the regulated industry, the independent regulators being part of the 
state apparatus. Even if regulators are granted formal independence, government can influence the 
regulators in numerous ways, e.g. by cutting their budgets or dismissing unpopular regulators. 
However, some measures have been devised to support the arm’s-length relationship with the 
political authorities and limit the scope for interference from the political system (Stern, 1997). 

More than one hundred year experience of independent utility regulatory commissions in the U.S. 
has shown that the following formal safeguards for independence of regulatory authorities should be 
usually required (Stern, 2000): 

• Providing the regulator with a distinct legal mandate, free of ministerial control. 

• Prescribing professional criteria for appointment. 

• Involving both the executive and the legislative branches in the appointment process. 

• Appointing regulators for fixed terms and protecting them from arbitrary removal. 

• Staggering terms so that they do not coincide with the election cycle, and, for a board or 
commission, staggering the terms of the members. 

• Exempting the agency from civil service salary rules that make it difficult to attract and retain 
well-qualified staff. 

• Providing the agency with a reliable source of funding, usually earmarked levies on regulated 
firms or consumers. 

A clear delineation of the roles and functions of the Ministry responsible for the energy sector and 
the regulator should be prescribed by a proper legislation. The ministry is responsible for 
implementation of  the general state energy policy, sector development, privatisation, development 
(drafting) of the necessary legislation, approval of investments important for the security of the state, 
but not for the economic regulation of the sector which is responsibility of the regulator (we will 
discuss functions of regulators in the following chapters).  

Clearly prescribed, transparent procedures of the appointment and dismissal of regulators may give a 
certainty that the regulators are not manipulated by politicians and may show their independence. So 
the appointment of regulators (or commissioners), questions such as term of office, reappointment, 
removal from office and restrictions on personal interests are usually included in specific legislation, 
regulator’s statutes, contracts or decrees, etc.. In many countries there is a fixed term of appointment 
and reappointment of regulators. Even more important than the fixed term of appointment is 
staggered terms so that they do not coincide with the election cycle. As a general rule mandates are 
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irrevocable but removal from office may occur in special circumstances (e.g. personal incapacity, 
proven corruption) only. In general, regulatory independence is more effective if the removal from 
office requires the approval of the legislature. 

A very important indicator of the regulator’s independence is the source of its budget e.g. licensing 
fees, state budget, etc.. Financial independence should be looked at from a two-dimensional 
perspective: the funding of the regulatory authority and its financial autonomy. The main problem 
occurs when the regulator’s budget is allocated and approved by institutions that may seek to use the 
budget to influence regulatory decisions. At present, the source of regulatory funding varies 
significantly from country to country. Licensing fees are the most common methodology used for 
funding the costs of energy regulation. However, the funding of the regulators can be also arranged 
through a direct funding from the budget of the Ministry or state, a levy incorporated in the regulated 
tariffs, a percentage of administrative fines and penalties or a combination of two or more of the 
basic sources. 

It is commonly accepted that a regulator financed by a fee levied on the regulated companies is more 
independent than one dependent on the state budget. Financial dependence on the government 
budget can detract from a regulator’s political and administrative independence. Conversely, 
regulatory financing by consumption taxes for example may make a regulator over-sensitive to short-
term public opinion at the expense of long-term economic efficiency. 

Formal safeguards as described above are especially important in countries with a limited tradition of 
independent public institutions. But they are not enough. Persons appointed to these positions must 
have personal qualities to resist improper pressures and inducements. And they must exercise their 
authority with skill to win the respect of key stakeholders, enhance the legitimacy of their role and 
decisions, and build a strong background for their independence. 

The following Table could be a good indicator when assessing independence of an energy regulator. 

 

Item Description 

Political independence Whether or not the regulator is described in legislation as 

being independent 

Instructions Whether or not the minister may instruct the regulator in (a) 

no issues, (b) general issues or (c) specific issues 

Term Whether the head of the authority or member of the Board 
(Commission) are appointed for (a) unsettled term (b) fixed term 
coinciding with the Parliament’s term, (c) fixed longer than (b) term 

Finances Whether or not the authority’s finances are separate from state finances 

Overturn Whether or not politicians can overturn authority’s decisions 

Exclusive Whether or not the regulatory authority has exclusive regulatory 
competence 

in its sector 
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Budget Whether or not the authority controls its own budget 

Renewal Whether the appointment of the authority’s head or members of the 
Board (Commission) may be renewed (a) multiple times, (b) once only or 
(c) not at all 

Political incompatibility Whether or not authority members may hold political office 

Removal Whether or not the authority’s head or members of the Board 
(Commission)  may be removed from office (other than through non-
policy related issues such as sickness or incapacity) 

Table 2.2  List of items measuring independence (Hanretty, Larouche, Reindl, 2012) 

 

2.3.1.3 Other requirements to independent energy regulators 

Independence of the regulator does not mean that it takes decisions without any discussions with the 
general public, politicians and energy companies. To a usually raised question: “if a regulator is 
independent then who regulates the regulator?” should be clearly answered by assuring in the 
primary and secondary legislation accountability of the regulatory authority. Accountability concerns 
the obligation to explain processes and reasons for decisions, fulfilled functions and utilised resources 
and to specify procedures of appeals. In that way it is also presented as a tool to assess transparency. 
There are many entities where regulators can be made accountable: the Parliament or a Ministry, the 
industries they regulate, the judges, the consumers and the society in general. Most regulators report 
to the Parliament or to the Government and sometimes to the sectorial Ministry. They are also 
subject to audits and other controls, generally in line with the procedures applied to other public 
organisations. 

Tightly related with accountability is transparency, i.e. the way the regulators communicate and 
exchange information in a clear and understandable manner and the regulatory process is seen to be 
open and accessible. Transparency can help to prevent political influences, reduce regulatory risk and 
discourage corruption. It is therefore complimentary and not contradictory to independence. It is also 
crucial to the legitimacy of the regulatory process as is the key to attracting efficient investment and, 
at the same time, creates confidence in the credible commitment from the regulator to implement 
the set of policies. 

All decisions the regulator should be justified and taken only after open discussions with all relevant 
parties involved and heard. The Regulatory authority should present an annual report and make an 
internal audit, announce publicly its budget. All regulator‘s decisions could be appealed. The 
particular mechanisms and procedures for appealing regulatory rules and decisions might be defined 
in legislation and they vary widely from country to country. 

It is possible to distinguish different types of appeals as follows: 

• to the regulatory authority: stakeholders ask the regulator to reconsider a decision; 

• to an administrative court: checks whether the laws or normative acts were followed by the 
regulator; 

• to a court system: consider whether the regulator was substantially correct or not; 

• to a licensing authority (in case of countries that regulate by license): the operating license is 
revised; and 

• to a legislative body or the president: the idea is to change the law under which the regulator 
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operates. 

 

2.3.1.4 The main functions of national energy regulators 

Despite the same general principal requiring independent energy regulatory authorities, they are 
playing different roles in different countries. In the USA the aim of introducing regulatory authorities 
for utilities was to protect consumers from vertically-integrated monopolies. Therefore, the critical 
feature of independence is the independence from the utilities and the avoidance of regulatory 
capture by them. In developed countries the move to establish independent regulatory authorities 
can be justified on the grounds of consumer welfare and regulatory quality through better 
governance. The goal should be the development of a regulatory system that balances the powers of 
the government and the interest of consumers and operators in the energy sector. Finally, in 
emerging market economies (such as Asia, Latin America, Central and Eastern Europe), one of the 
main objectives is mitigating regulatory risk for investors. Through independent regulators the 
investors (in particular foreign investors) should be assured that they can expect to earn a reasonable 
rate of return. Hence, in emerging market economies the key aspect is independence from 
government intervention (ERRA, 2008). 

The purpose of a regulator is often seen as balancing the interests of different market players seeking 
to improve a sector‘s performance. Usually the role of the regulator is defined as: 

• to protect consumers from abuse by firms with substantial market power; 

• to support investment by protecting investors from arbitrary government action; 

• to promote economic efficiency by increasing competition; 

• to collect and disseminate information. 

 

The main tasks of a regulator are: setting pricing methodologies and prices based on those 
methodologies, issuing licenses and supervision of the licensees, dispute settling. Pricing is the most 
complicated, politically sensitive and challenging task of any regulator, especially if a regulator is 
responsible for setting or approving the final consumer tariffs. Approval of investments is important 
for price setting as it may impact on the level of tariffs, but also for the quality of supply services and 
future of the utility. Regulators usually approve investment programmes beforehand, but there could 
be exceptions when investments are approved (or disapproved) after they were made. Licensing is 
dedicated to regulate an entrance into the market and set some requirements for the market players. 
This task is tightly related with the monitoring of regulated companies as reliable data is necessary for 
price setting, benchmarking of different companies, as also for the regulation of quality of service. 
With the growing requirements for the quality of supply (new gadgets require higher quality of 
electrical supply) the regulation of the quality of supply is becoming an important task of a regulator. 
Disputes among the market players could be resolved by a regulator much faster and more efficiently 
than in the law courts and this task is becoming one of the major tasks of modern regulators. 

Price regulation without a service quality regulation can lead to distorted incentives when 
determining the desired level of the service quality: cost methods of regulation (costs plus, rate of 
return) motivate excessive costs to improve the quality of services and do not encourage reduction of 
costs; using incentive methods of regulation companies seek to increase their profits by reducing 
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investments, network maintenance costs and reduction of personnel, it might lead to worsening of 
the service quality. Therefore, any form of price regulation should be supplemented by a certain type 
of service quality regulation. Main areas of service quality regulation are: continuity of provision of 
services (reliability of energy supply), electricity quality (electricity physical parameters meet the set 
standards) and commercial quality of services (relations between the company and consumers).  

Another usual and important task of a regulator is licensing. Licensing is a set of tools regulating 
business activities related to the issuance, renewal, suspension and renewal, and revocation of 
licenses, issuing copies and duplicates, maintenance of license files and license registries, monitoring 
compliance with license conditions by licensees, issuing orders to eliminate violations of license 
conditions. Licensing in the field of energy is part of certain principles, and in particular: 

-  equality of rights and legitimate interests of all energy enterprises and consumers; 

-  transparency of regulations necessary for the initiation and/or the conduct of the case; 

-  the establishment of a unified licensing regime in the field of energy; 

-  transparency of the licensing process in the field of energy; 

-  material and procedural regulation through legislation and conditions of licensing procedures 
in the energy field; 

-  declaration by the applicant of responsibility for compliance with license conditions in the 
implementation of the activity for which the license is issued; 

-  maintaining a balance (proportionality) with the public interest and the rights of 
entrepreneurs in the monitoring of compliance with license conditions, as well as 
suspension/cancellation of licenses (ERRA, 2013). 

Each decision related with prices, licensing, quality of supply or consumer complaints could be more 
in the interests of one group of the market players and infringe interests of others, therefore disputes 
between energy companies (market operator, generators, grid companies and suppliers) as well as 
between energy companies and consumers are inevitable. Dispute resolution procedures are very 
important to ensure efficiency and predictability of the regulatory system. Dispute settlement can 
take too much time and attention of the regulatory authority, distracting him/her from solving more 
important tasks. Therefore, a question of what type of dispute the regulator should settle and what 
disputes can be settled by other means is very important. Disputes related to principle issues of the 
market functioning, like denial or restriction of the access to the networks, denial of connection, etc. 
should be addressed to the regulator. Regulator should not be involved in broad range of commercial 
disputes between different market players. 

Customer protection and dispute settlement principles should be open (public hearings open to all 
interested parties), transparent clear and accurate justifications of the decisions made, timely and 
consistent. Classical methods of dispute resolution are: 

 - arbitration: a private process where disputing parties agree that one or several individuals can 
make a decision about the dispute after receiving evidence and hearing arguments; 

 - mediation: a private process where a neutral third person called a mediator helps the parties 
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discuss and try to resolve the dispute; 

 - negotiation: a voluntary and usually informal process in which parties identify issues of concern, 
explore options for the resolution of issues, and search for a mutually acceptable agreement to 
resolve the issues raised. 

Among other tasks the regulator can be assigned responsibilities in the implementation of merger 
policy and other aspects of competition law. These responsibilities may range from assisting 
competition authorities to carry out their duties, such as monitoring the market, reporting on 
suspected breaches of the law and providing advice on the decisions and remedies, to assuming the 
leading role in the enforcement of competition law. In the latter case, the regulator and the 
competition authority merge into one single institution (e.g. in Estonia the energy regulatory 
authority and the competition authority were merged into one in the last decade). The main 
arguments for keeping the regulator and the competition authority separate are that regulation and 
competition policy are different activities requiring different knowledge and specialisation. 

Merging regulatory and competition authorities can provide the industry watchdog with a more 
powerful set of tools to achieve its goals. Where the two entities are separate, which is the case in 
most countries; regulatory agencies usually have a role in assisting the competition authority or 
complementing its actions. 

With the liberalisation of the market a regulator is usually empowered with additional tasks: to 
promote competition, to monitor the market behaviour and control the market power abuse. In a 
liberal market an old task of a regulator – consumer protection – becomes much more important and 
complicated. A regulator should not only analyse consumers’ complaints, but monitor the retail 
market behaviour checking if consumers are not discriminated in choosing and switching a supplier 
and this process is easy and fast, if the bills are clear and give sufficient information to the consumers, 
i.e. consumers have access to accurate information on their consumption of electricity and/or gas in 
order to regulate the energy consumption, and be billed based on actual consumption, and so on. 
Protection of vulnerable consumers is another important task, usually shared between the 
Government and the regulator (depending on the national legislation).  

 

2.3.2 Independent energy regulators in the EU and CIS countries 

2.3.2.1 Process of establishment of independent energy regulators in the EU 

In the early 1990s, when liberalisation of energy markets started in the EU, simultaneously with the 
beginning of the construction of the internal energy market, the fundamental assumption was that 
competition should be widely introduced in the energy sector. Regulation was not considered a 
priority and the motto at that time was “as much competition as possible, as much regulation as 
necessary” (which meant no explicit regulation at all). (Vasconcelos, 2009) 

The first EU Electricity Directive (1996) and the first EU Gas Directive (1998) did not declare a 
necessity to have an independent energy regulator and the few Member States that had started 
energy liberalisation before the first EU directives were approved, did introduce national regulators. 
The first independent energy regulators were established in England and Wales (first for gas and later 
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for electricity) during the restructuring and privatisation process in the UK during the late 80‘s and 
early 90‘s. Unexpectedly the second country in Europe which introduced an energy regulatory agency 
separated from the sectorial Ministry was Hungary. It restructured and privatised electricity and gas 
sectors during a short time period in the mid-nineties. 

The Hungarian Energy Office (HEO) was established to regulate electricity and gas sectors under the 
electricity and gas laws enacted in 1994. The HEO from its establishment was responsible for issuing 
and amending licences. Hungary has adopted a licensing approach, with licences for fixed periods 
setting out the rights and obligations of the regulated companies. The licenses are the key document 
in the monitoring and enforcement of regulation. This was a new approach in Europe and especially 
in the Central and Eastern Europe with a traditionally strong command and control system applied in 
the energy sector governance and regulation. 

On prices, HEO was responsible to establish pricing criteria and rules, but it was the Minister of 
Industry who actually decided on the final prices. The Hungarian government has more than once 
over-ruled HEO tariff change recommendations.  

So at that time the degree of independence of the HEO was limited at least by the following features:  

• there was no fixed term for the HEO's director general;  

• the director general and other directors were appointed by the Minister of Industry and 
Trade but not with a fixed term of office;  

• there were no specified dismissal (or appointment) criteria or procedures for the Chief 
Director or the other directors;  

• HEO did not have an independent revenue source. Its budget is part of the Ministry of 
Industry's budget.  

From the above, it can reasonably be argued that the HEO at the beginning was essentially a Ministry 
regulator not very much different from a Ministry’s department (Stern, 2000).  

This was not the case for most of other regulatory authorities established in the late nineties and at 
the beginning of the twentieth century. For example, in Poland an independent Energy Regulatory 
Office (ERO) was established in 1997. ERO is explicitly responsible for regulatory decisions not just the 
granting of licences, but also setting prices and approving investment plans. The ERO can also decide 
whether or not there is sufficient competition in any market segment to allow the ending of tariff 
regulation. 

The ERO from the very beginning of its operation had far more of the attributes of a formally 
independent regulator than its Hungarian partner. Among the key features of its governance were:  

• the President of the ERO is the legal person who makes regulatory decisions; 

• he/she has a 5 year fixed period appointment and can only be recalled within their term of 
office for serious incapacity or (specified) misdemeanours;  

• the ERO is financed out of licence fees;  

• the staff of the ERO are not civil servants and could be better paid; and  
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• appeals on ERO decisions can be sued to the Anti-monopoly Court while the ERO is explicitly 
subject to the Administrative Proceedings Act.  

During a short time period from 1997 to 2001 separate regulatory agencies or commissions were 
established in all EU member states except Germany which used the Federal Cartel Office (FCO) to 
carry out regulatory functions in the gas and electricity sectors. Dispute resolutions were a 
responsibility of the FCO acting under the Competition Law. Regulation of electricity distribution and 
retail supply was a responsibility of the Federal Ministry of Economy and the corresponding agencies 
of the Federal States (Länder). 

The second Electricity and Gas Directives, adopted in 2003, put a requirement on all member states 
to designate “one or more competent bodies with a function of regulatory authorities”. These 
authorities were required to be fully independent from the interests of the regulated industries. With 
implementation of these Directives Germany in 2005 established an independent regulator – the 
State Networks Agency. This was the last country in the EU which established an independent energy 
regulatory authority. 

Finally, the Third Energy Package adopted in 2009 put an additional requirement for independence of 
energy regulators – they should be independent not only from the regulated sector, but from 
politicians also. 

Analysing the evolution of energy regulation in Europe over the last twenty years, the first Chairman 
of the Council of European Energy Regulators, CEER Jorge Vasconcelos identified three major phases 
(Vasconcelos, 2009): 

• The first phase, between 1989 (creation of the first energy regulator in Europe) and 1997 
(entering into force of the first Directive on the internal electricity market) may be 
characterized as “discovering the European dimension of energy regulation”. 

• The second phase, between 1998 (establishment of energy regulatory agencies in many 
European countries) and 2003 (adoption of the Second legislative Package on the Internal 
Energy Market, establishment of independent energy regulatory authorities in all EU 
countries, except of Germany, institutionalisation of regulatory cooperation at EU level 
through the creation of European Regulatory Group for Electricity and Gas, ERGEG) may be 
described as “inventing European energy regulation”. 

• The third phase is not only marked by the enlargement of the EU and therefore of 
CEER/ERGEG (from 15 to 25 and to 27 members), by the introduction of independent energy 
regulators in all Member States and by new legislation - if this was the case, it might be called 
a phase of “consolidation”. The current phase is also strongly influenced by important 
changes in EU policies, as well by a new political approach to regulation that will impact on 
EU energy regulation – therefore, it may be better characterised as “re-inventing European 
energy regulation”. 

 

2.3.2.2 Legal framework determining the role of independent energy regulators in the EU 

Independent regulatory authorities emerged in EU Member States at the end of the twentieth 
century and at the beginning of the twenty first century. Their independence, their roles and 
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functions were based on the national legislations’, therefore there were significant differences among 
them. In Southern Europe newly established regulatory authorities were commissions, i.e. collective 
management and decision making approach was used, when in the Northern Europe –agencies were 
mostly established, i.e. one person was in charge of taking decisions.  

A number of countries (Spain, France, Italy, Greece, and new MS) have a long history of state-owned 
monopolies, so to make liberalisation credible in these countries calls for a regulator with a credible 
and broad mandate. Credibility and public acceptance could be better reached with a commission 
type regulator with clearly defined responsibilities and functions. 

Nordic countries, Germany, and the Netherlands have a different background with a much more 
decentralised industry structure, less state ownership and a tradition of self-regulation. Therefore, 
approach to market regulation in these countries is less ambitious, building on existing institutions 
that gradually are modified to cope with the changing situation. Regulatory agencies there could be 
less strictly separated from sectorial ministries and some regulatory functions are left to the Ministry 
or other agencies. 

With an introduction of the first Electricity and Gas Directives which declared an ultimate target – to 
create a Europe-wide competitive electricity and gas markets the European Commission understood 
the necessity to harmonise different approaches to regulation in the EU. The second EU Electricity 
and Gas Directives adopted in 2003 already required EU Member States to have an independent 
regulator. Obviously it was not enough and the Third Energy Package, adopted in 2009, made further 
a number of significant changes in this domain. First of all, the Third Energy Package aimed to ensure 
that all regulators are truly independent, not only from industry interests but - with respect to their 
day-to-day operational decisions - also from the governments. For example, each Member State must 
ensure that the regulator is an independent legal entity, which has authority over its own budget and 
which has sufficient human and financial resources to carry out its tasks. There was clearly defined in 
the Third Package that a single national regulatory authority should carry all regulatory functions as 
listed there when in the previous Directives it was allowed to have several agencies to carry different 
regulatory tasks.  The requirement of having a single national regulatory authority also implies that 
the same regulatory authority must have the powers to carry-out these duties. 

All EU Member States have established a National Regulatory Authority with legal separation from 
the Ministry with only two exceptions: 

 In Belgium, BIM ( the regulator for the Region of Brussels- Capital) has not been separated 
from the Ministry , 

 In Greece, RAE has been separated from the Ministry, but not in a fully independent legal 
regime (subject to parliamentary and judicial control). 

Member States should guarantee independence of the regulatory authority, i.e. that the regulatory 
authority is legally distinct and functionally independent from any other public or private entity when 
carrying out the regulatory tasks conferred upon it by the Electricity and Gas Directives. This means 
that the NRA must be created as a separate and distinct legal entity from any Ministry or other 
governmental body. This provision is closely linked to the requirement that the NRA should be able to 
take autonomous decisions. The Directives further require that the regulatory authority should act 
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independently from any market interest (covering both the private and the public sectors) and 
impartially in the exercise of their powers and the fulfilment of their duties. When taking a decision, 
NRA’s staff and management must not be inclined to take account of considerations other than the 
general interest. 

The Directives also prohibit the NRA’s staff and the persons responsible for its management from 
seeking or taking direct instructions from any government or other public or private entity. This 
provision aims to tackle the situation where someone working for the NRA is seeking or taking direct 
instructions. This requires Member States to provide for dissuasive civil, administrative and/or 
criminal sanctions in case of violation of the provisions on independence as well as for any attempts 
by public and private entities to give an instruction or to improperly influence an NRA decision. 

The strict requirements for separation of the regulatory authority from the sectorial Ministry do not 
mean that the regulator acts according to its own ideas and rules only. It should follow and 
implement the national energy policy and cooperate with the Ministry and other responsible state 
agencies in implementation of such a policy.  

Independence of the regulatory authority is assured by the guarantee of having separate annual 
budget allocations, with autonomy in the implementation of the allocated budget, and adequate 
human and financial resources to carry out its duties. This means that the NRA, and only the NRA, 
can decide on how the allocated budget is spent. It may neither seek nor receive any instruction on 
its budget spending. In the view of the EC, from the respective provisions of the Electricity and Gas 
Directives it follows that the approval of the budget cannot be used as a means of influencing the 
NRA’s priorities or to jeopardise its ability to carry out its duties and exercise powers in an effective 
manner. Of course, NRA must report how it spent the budget; usually it goes with the annual report. 
The budget expenditures could be checked and approved by an independent auditor. 

The majority of Member States of the European Union have energy regulators with separate budgets 
and sources of funding from the central government budget. 

While funding may be different from the general state budget in most NRAs, governments still have 
significant direct or indirect authority over the budget of the regulatory authority, for example, 
through the power to fix the level of fees the regulatory authority may charge. 

In about half of the regulators reported earlier, their budget is either subject to government approval 
or part of the state budget. 

Therefore, we see that there is room for further improvement of the independence of EU regulators, 
especially for those with not yet fully separate funding from the State. 

Independence of the regulatory authority should be further enhanced by a guarantee that the 
regulator’s management (director, president or a commission) is appointed for a fixed term from five 
to seven years, renewable once, and there are strict rules on the conditions under which 
management may be removed from office. 

Independence of a regulatory authority is the most clearly visible when its decisions are immediately 
binding and directly applicable without the need for any formal or other approval or consent of 
another public authority or any other third parties. Moreover, the decisions by the NRA cannot be 
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subject to review, suspension or veto by the Government or the Ministry. This, of course, precludes 
neither judicial review nor appeal mechanisms before any other bodies independent of the parties 
involved.  

There are more than ten EU Member States where the Ministry still has the power to approve, reject, 
amend regulatory decisions 

 Independent regulatory authority should have clearly defined requirements for its accountability 
(answering the common question: who regulates the regulator). First of all, the Electricity and Gas 
Directives require Member States to ensure that the NRA exercises its powers transparently. This 
means that the NRA needs to be transparent in taking decisions as well as in the way it spends the 
budget allocation. This includes the need to consult stakeholders (e.g. by organising public hearings) 
before taking important decisions. NRA must prepare annual reports on their activities and present 
them not only to the relevant national institutions (Government, Parliament), but also to the 
European Commission and Agency for Cooperation of European Regulators (ACER). 

It is very important that all decisions of national regulators could be appealed. The Electricity and Gas 
Directives require that “Member States shall ensure that suitable mechanisms exist at national level 
under which a party affected by a decision of a regulatory authority has a right of appeal to a body 
independent of the parties involved and of any government“. In national legislations the court can be 
given the power to suspend an NRA decision. However, given the NRA’s autonomy in decision making 
and given the NRA’s independence from any public entity, the power to suspend NRA decisions 
belongs only to courts and judges or appeal mechanisms before any other bodies independent of the 
parties involved and of any government. Where a government does not agree with an NRA decision, 
it can make use of these legal actions as well. 

 

2.3.2.3 Duties and powers of the EU national energy regulatory authorities 

The main duties of the European national energy regulators as defined in the Third Energy Package 
are:  

• duties in relation to tariffs for access to transmission and distribution networks: fixing or 
approving, in accordance with transparent criteria, transmission or distribution tariffs or their 
methodologies; 

• duties in relation to unbundling: ensuring that there are no cross-subsidies between 
transmission, distribution, liquefied natural gas, storage, and supply activities; 

• duties in relation to the general oversight of energy companies: ensuring compliance of 
transmission and distribution system operators, system owners (where relevant) and 
electricity or gas undertakings with their obligations under the Directive and other relevant 
EU legislation, including as regards cross-border issues; 

• duties in relation to consumer protection: helping to ensure, together with other relevant 
authorities, that the consumer protection measures are effective and enforced; publishing 
recommendations, at least annually, in relation to compliance of supply prices; ensuring 
access to customer consumption data. (EC Directive, 2009) 
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A new key element of the Electricity and Gas Directives is that the NRA is not only given quite 
extensive duties but also the necessary powers to be able to carry out its duties. Both Electricity and 
Gas Directives define that the national regulatory authorities should have at least the following 
powers: 

(a)  to issue binding decisions on electricity and natural gas undertakings; 

(b)  to carry out investigations into the functioning of the markets, and to decide upon and 
impose any necessary and proportionate measures to promote effective competition and ensure the 
proper functioning of the market. Where appropriate, the regulatory authority shall also have the 
power to cooperate with the national competition authority and the financial market regulators or 
the Commission in conducting an investigation relating to the competition law; 

(c)  to require any information from electricity and natural gas undertakings relevant for the 
fulfilment of its tasks, including the justification for any refusal to grant third-party access, and any 
information on measures necessary to reinforce the network; 

(d)  to impose effective, proportionate and dissuasive penalties on [electricity and natural gas] 
undertakings not complying with their obligations under this Directive or any relevant legally binding 
decisions of the regulatory authority or of the Agency, or to propose to a competent court to impose 
such penalties. 

(e)  appropriate rights of investigations and relevant powers of instructions for dispute settlement. 
(Directives, 2009) 

The list of the regulators powers is not exhaustive and every Member State may give additional 
powers to the national regulators enabling them to carry out their tasks in an efficient and 
expeditious manner. 

A very detailed presentation of the duties and powers of NRAs in EU Member states as well as in the 
countries signatories to the EnC Treaty is included in Annex III. Also in the same Annex, there are 
examples of the Structure of indicative National Regulators correlating their organisational structure 
with staff number and relevant duties. 

An example: duties of the Polish energy regulator 

In Poland electricity, gas and district heating sectors are regulated by an independent agency – Energy 
Regulatory Office. The Office is led by one person, called President. The President of the Polish Energy 
Regulatory Office is a central body of state administration nominated on the basis of the Polish 
Energy Law responsible for regulation in energy sector as well as promotion of competition. The 
President of ERO regulates activities of energy enterprises aiming to balance interests of energy 
companies and customers. The duties and competences of the President of ERO are strictly 
connected with the state energy policy. The activities undertaken by the regulator are aimed at 
meeting the goals set out by the legislator, i.e. creation of sustainable economic growth in the 
country, ensuring energy security, economical and rational use of fuels and energy, development of 
competition, counteracting negative effects of natural monopolies, environmental protection as well 
as fulfilling obligations resulting from international agreements. 

Poland has implemented the Third Energy Package and currently the competences of the President of 
ERO cover the following activities: 
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• granting and withdrawing licenses, 

• approving and controlling application of tariffs for gaseous fuels, electricity and heat, 
including analysis and verification of costs assumed by the energy enterprises as justified to 
calculate prices and rates of charges, determining:  

− efficiency factors stipulating planned improvement in efficient functioning of energy 
enterprises, 

− period of application of tariff and efficiency factors, 

− justified amount of return on capital for energy enterprises which are obliged to submit 
tariffs for the approval, 

− maximum share of fixed charges in all fees for transmission or distribution services for 
particular groups of customers in tariffs for gas and electricity, in cases when protection of 
customer interests is necessary, 

− substitution fees in relation to the obligatory purchase of electricity generated from 
renewable energy sources, 

• controlling the fulfilment of obligation to sell the electricity through power exchange 

• controlling the fulfilment of obligatory purchase of electricity generated using renewable 
sources and in co-generation, 

• agreeing draft development plans of energy enterprises, 

• appointing transmission, distribution, storage and LNG systems operators as well as combined 
system operators, 

• granting the certificates of independence of transmission system operators or combined 
systems operators, 

• controlling the fulfilment of obligations by transmission system owners and transmission 
system operators, including monitoring the relationship between gas TSO and the asset 
owner, 

• notifying to the European Commission the appointment of transmission system operator, 

• granting and revoking exemption from the obligation to provide services related to 
transmission and distribution of gas and electricity; gas storage and transport as well as gas 
liquefying and re-gasification services, 

• approving transmission and distribution network codes, 

• organising and carrying out tenders concerning:  

− appointment of the default supplier; 

− construction of new generation capacity as well as implementation of measures to 
reduce electricity demand, 

• controlling the quality standards of customers’ service and controlling, on the request of 
customers, the quality parameters of gas and electricity, 

• controlling if gas TSO or other market participants fulfil their obligations resulting from 
the EU regulation No. 715/2009, 
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• controlling if electricity TSO or other market participants fulfil their obligations resulting 
from the EU Regulation No. 714/2009, 

• approving methods of capacity allocation and congestion management compliant with 
rules prescribed in regulation No. 714/2009 and No. 715/2009, 

• resolving disputes related to the refusal to conclude an agreement on: connection to the 
grid, sales, fuels or energy transmission or distribution services, natural gas transport 
services, gas storage services, providing TSO with access to parts of gas storage 
installations, liquefying natural gas services, common service agreement (distribution + 
sales); as well as in cases of unjustified shortage of supply in gaseous fuels or energy, 

• imposing fines according to the rules set forth in the Energy Law, 

• cooperating with relevant authorities in counteracting practices that limit competition, 

• cooperating with the Financial Supervision Authority, 

• cooperating with regulatory authorities from other EU Member States or EFTA countries - 
parties to the EEA Agreement, in particular in the scope of preparing and applying the 
network codes, approving congestion management rules as well as integrating energy 
systems on the regional level, 

• concluding agreements with regulatory authorities from other EU Member States or EFTA 
countries - parties to the EEA Agreement, in order to strengthen and improve the 
cooperation, 

• requesting ACER for its opinion on the compliance of a decision taken by other regulatory 
authorities with the Guidelines referred to in regulation No. 714/2009 and 715/2009, 

• determining methods of controlling and undertaking actions to improve effectiveness of 
energy enterprises, 

• determining and publishing rates and price rates important for the tariff settlement 
process, 

• publishing information for more effective use of fuels and energy, 

• collecting and processing information related to energy enterprises, including calculating 
and publishing, by 31 March of each year:  

− average sales price of electricity produced in highly-efficient co-generation, 

− average sales price of electricity on the competitive market in previous calendar year, 

− average price of electricity for households including the charge for distribution 
service, calculated on the basis of prices from concluded common service 
agreements, 

− average sales price of heat generated by the licenses in the units other than co-
generation units, 

• gathering information concerning investment projects in electricity, natural gas and bio-
fuels sectors being in the scope of interest of the European Union (according to the EU 
Regulation (EC) No. 617/2010) and passing them on to the Minister of Economy, 

• monitoring the functioning of gas and power systems in the scope of:  

− cross-border capacity allocation mechanisms, 
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− balancing mechanisms as well as congestion management of gas and power systems, 

− conditions for connection to the grid and its fulfilment as well as conducting grid 
repairs, 

− fulfilling the obligation by the TSOs and DSOs concerning publication of information 
on interconnectors, use of the transmission network and capacity allocation 

− conditions for providing services related to gas storage and liquefaction as well as 
other services provided by the energy companies, 

− security of gas and electricity supply, 

− fulfilling the tasks by TSOs or DSOs, 

• issuing and redeeming certificates of origin for electricity generated from renewable 
energy sources and certificates of origin for electricity generated in co-generation, 

• fulfilling other tasks, as stipulated in the Energy Law or other legal acts (URE, 2015). 

 

2.3.2.4 Establishment of independent energy regulators in the selected CIS countries and their 
powers 

At the same time when Western European countries started liberalisation of the electricity and gas 
markets and introduced independent energy regulators some of the CIS countries were following the 
same path. The first country which introduced a regulatory authority separate from the sectorial 
Ministry in 1994 was Ukraine. Then followed the next EU neighbours: Armenia, Georgia and Moldova. 
Lately there were some attempts to establish independent regulatory authorities in Kazakhstan and 
Kyrgyzstan, but finally both countries were left with the ministerial regulation. 

Let us review the process of establishment energy regulatory authorities in separate CIS countries as 
also what regulatory functions were prescribed to those authorities.  

 

2.3.2.4.1 Ukraine 

In December 1994, the National Electricity Regulatory Commission (NERC) of Ukraine was 
established; its Bylaws were approved by the Decree of the President of Ukraine in 1998. Laws 
providing for NERC’s regulatory authority include the Law on Electricity (1997), the Law on Natural 
Monopolies (2000), and the Law on the Principles of State Regulation in the Economy (2003).  

NERC is not financially independent, it is funded from the state budget, and the staff is civil servants 
receiving state salaries. NERC’s budget must be further coordinated with the Ministry of Finance, 
approved by the Government, and then approved by the Parliament, as a component of the state 
budget.  

The NERC’s management board consists of five commissioners; they are nominated by the Prime 
Minister and appointed by the President. Commissioners should serve six-year terms on a staggered 
basis. It seems that this requirement was never followed and no chairmen survived the change of the 
Government but were replaced long before the end of their term expired. 

NERC is responsible for promoting competition and protecting consumers. Licensing is also within 
NERC’s authority, although the Cabinet of Ministers sets the periods of license validity and the 
government sets the fees for issuing the licenses. NERC has the authority for fixing consumer tariffs, 
but the wholesale electricity tariffs are to be established competitively by the energy market. NERC 
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has also the authority to issue tariff setting methodologies. Unfortunately, there are huge subsidies 
and cross-subsidies in electricity and gas tariffs for residential consumers. 

Among the most efficient and well-functioning of NERC‘s qualities is its transparency. Most NERC 
business is conducted during open meetings, which are announced on the NERC website and in the 
press. Issues covered in open meetings include licensing decisions, sanctions to licensees, tariffs, 
draft laws, and draft regulatory acts. In developing regulatory acts, NERC accepts comments from 
individuals and legal entities for 30 days, incorporating the comments as reasonable. NERC’s website 
is updated regularly. In addition to open meeting announcements and drafts as described above, the 
NERC website features meeting results and regulatory decisions. NERC also publishes all its decisions 
in an official monthly newsletter. 

 

2.3.2.4.2 Armenia 

The Public Service Regulatory Commission (PSRC) was established pursuant to a Presidential Decree 
in April 1997 and the Law on Energy in June 1997. It was later reformed according to the Law on the 
Regulatory Body for Public Services enacted in February 2004. The PSRC has the authority not only 
over the energy sector, but also over other sectors, including water and telecommunications, which 
was added as a PSRC competency in 2006. 

The Law on Energy defines that the commission should consist of five members, they should be 
nominated by the Prime Minister, and the President appoints the Chairman and his/her deputy from 
among the commissioners. At least one commissioner must have a legal background and at least one 
must have an economist’s degree. Commissioners serve five-year renewable terms on a staggered 
basis (one expiring each year). Currently there are more than 100 staff members at the PSRC. PSRC’s 
has no independent budget but is a part of the state budget.  

The PSRC is an independent state body with its own decision-making authority and no other 
governmental body has the power to reject or otherwise influence decisions by the PSRC. All 
regulatory decisions may be appealed to the courts.  

The PSRC possesses the authority to develop and approve electricity and gas pricing methodologies 
and fix the final consumers’ tariffs and also to approve connection fees. It is responsible also for 
issuing licenses and supervising licensees. One of major new tasks of the PSRC is the service quality 
regulation. The PSRC participates, together with the Ministry of Energy, in monitoring medium and 
long term balance, and future demand capacity. It is responsible also for monitoring of market 
dominance, including monitoring licensee activity and investment, reviewing licensee technical and 
economic reports, and monitoring compliance with market conditions. A separate agency, the State 
Commission on Protection of Economic Competition, is charged with preventing, a priori, 
monopolistic activities. 

 

2.3.2.4.3 Georgia 

The Georgian National Energy Regulatory Commission was established in 1997. Two laws describe the 
main responsibilities and statutory power of the GNERC: 

• the Law of Georgia on Electricity and Natural Gas (adopted in 1997) and 

• the Law on Independent National Regulatory Authorities (adopted in 2002). 

Both laws give high level of independence to GNERC in those issues, where it has authority. The Law 
on Independent National Regulatory Authorities clearly defines, that “independence is the ability of 
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both an independent regulatory authority and the commissioner to carry out activities without 
improper influence and illegal interference to exercise the authority of a regulatory authority as 
determined under the applicable law, including discussing, investigating and deciding the matters 
assigned to its authority; any interference in the activities of an independent regulatory authority, 
control of the said activities and demanding accounts of such activities on the part of any state 
authority shall be inadmissible, if this is not explicitly provided for by the applicable law”. The Law on 
electricity and natural gas defines the main features of independence:  

• Commissioners and a Chairman are appointed by the President of Georgia for a fixed 6 year 
term, which can be renewed;  

• they may be removed from the office only in the cases stated in the Law;  

• the Commission has an independent budget and is funded from the regulatory fees;  

• regulatory fee is evaluated and set by the Commission for the next year until September 15 of 
the current year without any interference of the Government;  

• the Commission has sole use of the funds.  

The laws describe in details the role, responsibilities and functions of the GNERC. The main functions 
of GNERC are as follows: 

• Establish rules and conditions for granting electricity generation, transmission, dispatch, 
distribution licenses, as well as natural gas transportation and distribution licenses; also to 
grant, to modify and to revoke licenses; 

• Set and regulate tariffs for electricity generation, transmission, dispatch and distribution of 
electricity, as well as end-user tariffs taking into consideration the accepted cost of 
transmission, dispatch, distribution, import and supply , services of the Commercial system 
operator and electricity system reserve; also set and regulate tariffs for natural gas 
transportation, distribution and supply, excluding tariffs for natural gas sold at the auto gas 
stations, and also set water supply tariff in accordance with this law, main directions of the 
state policy in the energy sector, and administrative legal acts adopted pursuant to this policy 
and established methodology, 

• Resolve disputes between licensees, importers, exporters, suppliers, consumers; 

• Establish control over compliance with the conditions of licenses within the electricity and 
natural gas sectors of Georgia, and in the cases of violations take measures in accordance 
with the law. 

In implementation of those functions GNERC has the main following rights: 

• Within its competence, issues normative administrative legal acts, approves the operational 
rules and procedures, procedures for dispute resolution, sets the regulatory fee amount and 
its calculation methodology, approves the Licensing rules, supply and consumption rules, etc. 

• Receives from the licensees all the necessary documents, including confidential ones, and all 
the required additional information, except for cases specified in the legislation; 

• Imposes sanctions in the cases defined by the law. 

By March 31 of each year the Commission prepares and publishes a report for the past year; it is 
available for the general public. 
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2.3.2.4.4 Moldova 

The legal basis for an independent energy regulator in Moldova was set in 1998 when the Parliament 
of the Republic of Moldova voted 2 laws: the Law on Electricity Act and the Law on Gas. The laws 
described in details the role, responsibilities and functions of the National Agency for Energy 
Regulation (ANRE).  According to these laws ANRE is a central regulatory public agency operating on a 
permanent basis, having a status of a legal person and in its activity is not subordinated to any 
governmental body or private agency. 

The main functions of ANRE are as follows: 

a) issue, in compliance with law, established procedure and requirements, licenses for: 
generation of electricity, transmission of electricity, distribution of electricity, supply of 
electricity at regulated tariffs or at non-regulated tariffs and for production, storage, 
transmission, distribution and supply of natural gas at regulated or non-regulated tariffs; 

b) modify, temporary suspend, or withdraw issued licenses, in cases and under conditions 
established in law;  

c) assign licensee who shall carry out licensed activity instead of licensee for transmission, 
distribution or supply of electricity or natural gas at regulated tariffs whose license was 
temporarily suspended or whose license was withdrawn or expired;       

d) monitor and exercise, within limits and in a manner established by law, control over  
observance by licensees of established conditions for carrying out licensed activities and 
provisions of this law, including those regarding final customers rights and quality of rendered 
services;  

e) develop and approve methodologies for calculation and application of regulated tariffs for 
electricity and heat generated by combined heat and power plants, for electricity generated 
by power plants from renewable energy sources, for services of transmission and distribution 
of electricity, of tariff for supply of electricity at regulated tariffs, and of final tariff for 
electricity supplied to final customers, as well as for calculation and application of regulated 
tariffs for natural gas storage, transmission and distribution services, for natural gas supply at 
regulated tariffs, as well as of the final tariff for natural gas supplied to final customers; 

f) approve regulated tariffs calculated in compliance with provisions of the approved  
methodologies and monitor the correctness of their application by licensees;  

g) supervise observance by licensees of principle of necessary and justifiable costs when 
calculating and approving tariffs for regulated activities on the power market and for heat 
generated by combined heat and power plants;  

h) supervise the power and natural gas markets and the way licensees fulfil their obligations, 
including those established for transmission network and system operator and for 
distribution networks operators; 

i) determine economical and technical information related to functioning of the electricity and 
gas systems, which shall be made public by licensees, observing confidentiality thereof;  
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j) promote, monitor and ensure transparency and competition on electricity and gas market;  

k) apply principle of priority purchasing and dispatching of electricity generated by power plant 
from renewable energy sources  and of electricity generated by combined heat and power 
plants; 

l) monitor import of natural gas, in terms of physical flows of natural gas, and establish 
conditions of export of natural gas when necessary to ensure security of supply; 

m) monitor import of electricity, in terms of physical flows of electricity that have taken place 
during the previous three months and establish conditions for export of electricity when 
necessary to ensure security of supply;    

n) grant priority status to electricity produced in cogeneration mode by combined heat and 
power plant and to electricity generated by power plants from renewable energy sources to 
be sold on internal power market. Combined heat and power plants may obtain priority 
status to sell electricity, produced in cogeneration mode, on internal power market only in 
case of delivery into the centralized heat supply system of heat produced by them; 

o) establish, with a view of monitoring effective unbundling of accounts of licensees in the 
electricity and gas markets and to guarantee elimination of cross-subsidies between 
generation, transmission, distribution and supply of electricity, as also between production, 
storage, transmission, distribution and supply of natural gas, methods of keeping accounts in 
both sectors, in compliance with National Accounting Standards, requirements concerning 
accounting reports, requirements for re-evaluation of fixed assets for tariffs purposes, as well 
as information reporting system, on the basis of which licensees shall submit reports to the 
Agency;  

p) develop and approve a regulation on procedures of purchase of goods and/or services, as to 
ensure observance by licensees of principles for performing regulated activities at minimal 
costs and optimal efficiency on non-competitive market;   

q) develop, approve and monitor in consultation with regulatory authorities of neighbouring 
states, rules on management and allocation of interconnector’s capacity between the power 
systems;  

r) approve mechanisms to deal with congested capacity within electricity and gas systems and 
monitor their application, as well as monitor the time taken by transmission network and 
system operator and distribution networks operators to make connections, reconnections 
and repairs; 

s) develop and approve the electricity and gas markets’ rules, as well establish in regulations, in 
compliance with law, compulsory conditions for the market participants regarding 
generation, transmission, distribution, supply and metering of electricity or gas; 

t) establish terms, conditions, and fees for connection of power plants to the electricity 
networks, so that to ensure they are objective, transparent and non-discriminatory, 
particularly taking into account costs and benefits of different technologies regarding 
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generation of electricity by combined heat and power plants, generation of electricity by 
power plant from renewable energy sources, and regarding distributed generation; 

u) develop and approve switching procedure for changing supplier of electricity by eligible 
customers; 

v) co-operate with regulatory authorities from other countries for development of regional 
power market and to create conditions for fair competition. 

Aiming at efficient execution of its functions, the Agency shall have the following rights:  

a) to control, within the limits and in the manner established by the law, observance by licensee  of 
conditions established for carrying out licensed activities and provisions of this law, including those 
regarding rights of final customers and quality of rendered services;  

b) to control correctness of application by licensees of regulated tariffs for electricity and natural gas;  

c)  to have access to documents concerning licensed activities, including documents containing 
information that constitute state secret, commercial secret, or other confidential information;  

d)  to obtain from licensees copies, abstracts of documents referred to in item c), as well as additional 
necessary information;  

e) to enforce principle of maximal efficiency at minimal costs in production, storage, transmission, 
distribution and supply of natural gas at regulated tariffs;  

f)  to approve regulations regarding relationships between generators, producers, storage facility 
operators,  transmission network operators, distribution networks operators,  suppliers and 
customers; 

g)  to adopt resolutions and decisions within the limits provided by law;  

h)  to submit prescriptions regarding removal of established infringements; 

i)  to establish violations in the field of electricity and natural gas and to send protocols regarding 
violations to a court;   

j) to participate in international forums and events in the field.  

ANRE is managed by the Administrative council consisting of five directors, all decisions are taken by 
the majority votes and each director has one vote only. Director General and directors are appointed 
by the Parliament for a 6 year time period with a possible renewal. There is a qualification criteria 
defined by the law. A director can be removed from the office only in cases defined by the Laws on 
electricity and natural gas, he/she cannot have any other employment, or have any shares of the 
regulated companies, or seek employment in a regulated company for two years after the term at the 
office expires. 

 

2.3.2.4.5  Azerbaijan 

Tariff (price) Council in Azerbaijan was established in 2005 by the President’s Decree. In fact, it is a 
separate agency with a management board consisting of a Chairman and 12 members where the 
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Chairman is the Minister for Economy and the members are deputy Ministers and vice-heads of 
various committees. It is funded from the state budget. 

The Council has the following tasks: 

• to ensure implementation of regulation of prices that are regulated by the state, and in 
accordance with normative and legal acts of the current legislation of the Azerbaijan 
Republic; 

• to adopt relevant documents on price regulation (choosing the method of regulation, 
reviewing proposals, preparation, adoption, application, changing drafts, etc.); 

• to make proposals on strengthening of the state control over pricing (tariff setting) and 
application of prices (tariffs), and also on improving the legislation and legal framework for 
state regulation of prices; 

• to prepare proposals on benefits for investors, of consumer groups, enterprises and 
organizations, including those related to setting norms and limits. 

 

2.3.3 The existing legal and institutional framework in Kyrgyzstan, its comparison with 
such in the EU and CIS countries 

 

2.3.3.1 The recent developments in the legislation of the Kyrgyz Republic in the area of energy 
regulation 

The basic law regulating the Kyrgyzstan‘s energy sector was the Law on Energy, adopted in 1996. The 
Law defined that the body responsible for regulation of the energy sector is the State Agency on 
Energy under the Government of the Kyrgyz Republic. In October 2005, state regulation was 
transferred to the National Agency of the Kyrgyz Republic on Anti-Monopoly Policy and Promotion of 
Competition. This agency was a public antimonopoly body implementing a unified state policy 
mandated to protect and develop competition and control monopolistic activity and unfair 
competition. It was a very temporary solution as in March 2007 the state regulation of the electricity 
sector was transferred to the Ministry of Industry, Energy and Fuel Resources. The regulatory 
authority became a department at the Ministry: the State Department for the Regulation of Fuel and 
Energy Complex, so the authorised body in regulation of the energy sector has become the Ministry. 
According to the Law on Energy the State authorised body on regulation of the energy sector is an 
executive body authorised by the Government of the Kyrgyz Republic to regulate the activity of 
subjects of the energy sector by licensing and setting tariffs for electricity, thermal energy and natural 
gas. 

In the Road map on implementation of the Government‘s medium term electricity and heat tariffs‘ 
policy for the period 2014-2017 the Ministry of Energy and Industry for the year 2014 has planned to 
prepare changes in the basic legal acts: the Law on Energy and the Law on Electricity with the aim to: 

• returning the regulatory functions in the energy sector to the sectorial regulator, 

• detaching functions of the sectorial regulator and of the anti-monopoly authority, 
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• creation of an independent energy regulator and separating it from the Ministry of Energy 
and Industry as an autonomous institution. 

The Law on Energy and the Law on Electricity were amended twice by the Zhogorku Kenesh in June 
and July 2014. The amended Law on Energy clearly separates the responsibilities of the Ministry and 
of the Regulator: 

• Ministry is the authorised State body responsible for the formulation and implementation of 
national policy in the energy sector; 

• Regulator is the authorised State body for supervision and control in the energy sector 
responsible for regulation of electricity, thermal energy and natural gas production, 
transmission, distribution and supply taking into account requirements of technical security, 
reliability, continuity and efficiency.  

The amended Law on Energy stated that the Regulatory Authority is the state body empowered by 
the Government of the Kyrgyz Republic to regulate the energy sector, so it is reporting to 
Government. The Law defined also the main instruments to be used by the Regulatory Authority 
when regulating activities in the energy sector: to implement regulation of subjects’ acting in the 
energy sector by licensing and setting tariffs for electricity, natural gas and district heating. 

Implementing the above changes in the primary legislation the Government of the Kyrgyz Republic on 
November 14, 2014 has adopted a Decree No.650 “On the State Agency for Regulation of the Energy 
Sector at the Government of the Kyrgyz Republic”. The Decree declared the Government’s decision to 
establish the State Agency for Regulation of the Energy Sector (further, Agency) at the Government of 
the Kyrgyz Republic. 

 

2.3.3.2 The status and function of the Kyrgyz State Agency for Regulation of the Energy Sector 

The State Agency for Regulation of the Energy Sector is an agency of the executive power, reporting 
to the Government of the Kyrgyz Republic. It is a legal person with its own budget and staff. The 
number of staff and the necessary budget is regulated by the Government, though the Agency is 
partially financed from the regulatory fees: 40% of the fees collected from the regulated companies 
consisting of 0.15% annual turnovers of the licensees.  

The head of the Agency is a director who is appointed by the Prime Minister, and could be removed 
from the office by him. Another person from outside is a State secretary who is appointed, released 
and who’s functions are set according to the legislation of the Kyrgyz Republic on the state service. 
Finally, there is an advisory board, called Collegium, consisting of 5 persons formed within the 
Agency: Director of the Agency, the State secretary, a representative from the Government’s 
apparatus, a representative from the Ministry of Energy and Industry and a representative from the 
energy technical supervision agency. Members of the Collegium are appointed by the Prime Minister. 
Work of the Collegium is regulated by the orders issued by the Director of the Agency. 

 

The main tasks given to the Agency are: 
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• balancing interests of consumers and all stakeholders in the energy sector, 

• development conditions for improved efficiency and reliability of the energy companies, 

• state regulation of the energy companies in order to assure economically justified prices for 
all electricity, gas and heat consumers, 

• assurance of equal conditions and possibilities for access to the electricity, natural gas and 
district heating networks. 

The main functions of the Agency are as follows: 

• issuance of licences for production, transmission, distribution and supply of electricity, gas 
and district heating, control of the implementation of the licenses’ requirements; 

• development of electricity, natural gas and district heating pricing methodologies, approval of 
electricity, heat and gas tariffs and prices of the regulated services; 

• development of methodologies for calculation of the connection fees for connection to 
electricity, gas or heating networks; 

• monitoring and control of the correct application of the set prices and tariffs;  

• resolving complaints and applications of energy consumers and energy companies; 

• preparation of drafts of normative acts seeking improvement of efficiency of the energy 
sector. 

The Agency has the main following rights: 

• to receive any information needed for the implementation of its tasks from any stakeholder 
at the energy sector, 

• to apply administrative or economic sanctions to energy companies, their managers, private 
persons in case of breaching laws applicable to the energy sector, and in necessary cases to 
apply to the law enforcement agencies or courts, 

• to carry out checks on compliance with legislation in the field of energy, as well as the correct 
application of prices and tariffs by energy companies, receive the necessary documents, 
information and explanations, 

• to conduct public hearings, conferences, seminars and other activities to explain the energy 
consumers the energy pricing policy approved by the Government of the Kyrgyz Republic and 
its implementation in the country. 

 

2.3.3.3 Comparison of the Kyrgyz State Agency for Regulation of the Energy Sector with the 
counter partners from the EU and CIS countries 

The following Table 3.1 gives a comparison of the Kyrgyz State Agency for Regulation of the Energy 
Sector (SARES) with the energy regulatory authorities from the EU Member countries (as an example 
2 different regulatory models representing countries Poland and Lithuania were selected), and CIS 
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countries (Georgia and Moldova have been selected as they have independent energy regulatory 
authorities and similar in size with Kyrgyzstan). The main features of independence (political, legal 
and financial) are compared for those regulatory authorities.  
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Type of 
independence 

Independence 
features 

Lithuania Poland Georgia Moldova Kyrgyzstan 

 

 

Legal 

 

Institutional 
independence 

NCC is an 
independent agency 
reporting to the 
Parliament 

ERO is an 
independent agency 
reporting to the 
Parliament  

GNERC is an 
independent agency 
reporting to the 
Parliament 

ANRE is an 
independent agency 
reporting to the 
Parliament 

SARES is an 
independent agency 
reporting to the 
Government 

 

Independence 
from the 
regulated 
industry 

Commissioners 
cannot have any 
interests in the 
regulated 
companies, they 
cannot take 
managerial 
positions there for 1 
year after their term 
is over 

President of ERO 
cannot have any 
interests in the 
regulated 
companies, they 
cannot take 
managerial 
positions there for 2 
years after his term 
is over 

Georgian Law on 
Conflict of Interests 
and Corruption in 
Public Service 
determines the 
rules on suspension 
of the 
Commissioner’s 
activities, positional 
inadequacy and 
declaration of 
economic interests 

Members of the 
Administrative 
Council cannot have 
any interests in the 
regulated 
companies, 
restrictions to take a 
managerial position 
there after the end 
of their term 

Director of the 
Agency as all civil 
servants cannot 
have interests in the 
regulated 
companies, no 
restrictions in 
having a managerial 
position in the 
sector after finishing 
service at the 
Agency 

 

Independence of 
decisions  

Independent 
decisions on pricing, 
licensing, market 
monitoring, 
regulation of quality 
of service 

Independent 
decisions on pricing, 
licensing, market 
monitoring, 
regulation of quality 
of service 

Independent 
decisions on pricing, 
licensing, market 
monitoring, 
regulation of quality 
of service 

Independent 
decisions on pricing, 
licensing, market 
monitoring, 
regulation of quality 
of service 

Independent 
decisions on 
licensing, decisions 
on pricing are highly 
restricted by the 
Government’s 
Tariffs’ policy 
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Type of 
independence 

Independence 
features 

Lithuania Poland Georgia Moldova Kyrgyzstan 

 

 

 

 

 

Appointment 
and dismissal 

 

Agency or 
commission 

Five members’ 
commission 

An agency lead by a 
President 

Five members’ 
commission 

An agency, but 
decisions are taken 
by the 
Administrative 
Council of 5 
directors 

An agency lead by a 
director 

 

Appointment of 
the management 

5 Commissioners 
are appointed by 
the Parliament, 
proposed by the 
President 

The President of 
ERO is appointed by 
the Prime Minister 

5 Commissioners 
are nominated by 
the President and 
approved by the 
Parliament 

5 members of the 
Executive Council 
are appointed by 
the Parliament 

Director of the 
Agency is appointed 
by the Prime 
Minister 

Dismissal of the 
management 

Only in special cases 
defined in the law 

Only in special cases 
defined in the law 

Only in special cases 
defined in the law 

Only in special cases 
defined in the law 

Not defined 

Fixed term Yes, 5 years Yes, 5 years Yes, 6 years Yes, 6 years Not fixed  

 

Staggered terms 

Yes, commissioners 
are appointed at 
different time 

No Yes, commissioners 
are appointed at 
different time 

Yes, directors are 
appointed at 
different time 

No 

 

Selection criteria 

Selection criteria for 
commissioners is set 
in the law 

Selection criteria for 
the president is set 
in the law 

Selection criteria for 
commissioners is set 
in the law 

Selection criteria for 
directors is set in 
the law 

General 
requirements set in 
the law 

 

Financial 

 

Budget 

State budget and 
fees of the 
regulated 
companies 

State budget Fees of the 
regulated 
companies 

Fees of the 
regulated 
companies 

State budget and 
licensing fees 
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Type of 
independence 

Independence 
features 

Lithuania Poland Georgia Moldova Kyrgyzstan 

 

 

 

 

 

 
  

 

Agency or 
commission 

Five members’ 
commission 

An agency lead by a 
President 

Five members’ 
commission 

An agency, but 
decisions are taken 
by the 
Administrative 
Council of 5 
directors 

An agency lead by a 
director 

 

Budget control 

 

Partially controlled 
by the Parliament 

Budget approved by 
the Parliament 

GNERC has a full 
control over the 
budget 

ANRE has a full 
control over the 
budget 

Controlled by the 
Government 

Table 3.1 Comparison of independence of several regulatory authorities 
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Comparing the Kyrgyz State Agency for Regulation of the Energy Sector with the energy regulatory 
authorities from the 2 EU Member countries and 2 CIS countries one may see that the Kyrgyz Agency 
already has several features of independence: it is a separate agency and not a part of the Ministry, it 
takes independent decisions in the scope of its responsibilities defined in the Decree approved by 
the Government. On the other hand, there is no fixed term for the Director of the Agency and he/she 
could be removed from the office at any time. Financial independence may guarantee not only an 
independent budget (separate from the state one), but gives a freedom to use as the agency decides 
as appropriate (as in the Polish case). The Kyrgyz Agency was expecting additional financing from 
licencing fees, but with the recent amendments in the law there is no access to that funding. 

Comparing the main functions of the Kyrgyz energy regulatory authority with those from the EU and 
CIS countries one may notice that the Kyrgyz Agency has much less tasks. For example, the Moldovan 
energy regulatory agency ANRE has the following additional duties: to develop and approve the 
market rules, to approve the tariffs for the purchase of electricity produced using renewable energy 
sources, to supervise unbundling of accounts for different activities (in Kyrgyzstan it is a requirement 
for the unbundling of accounts, but no rules for implementation and control), to approve 
mechanisms to deal with congested capacity within electricity and gas systems and monitor their 
application, to develop the service quality indicators and control the service quality, to resolve 
disputes between various market participants, etc..  

With the further electricity and gas markets’ development new tasks to the regulatory authority are 
imposed, like: 

• performing market research aimed at ensuring efficient competition in the energy sector 
and at preventing entities having a dominant position in the respective market from 
misusing this position, 

• exercising control over the efficient unbundling of activities in the energy sector aimed at 
ensuring independence of the energy transmission and distribution operations from 
commercial interests in the energy activity and at avoiding cross-subsidies,  

• approving methods of capacity allocation and congestion management,  

• monitoring the functioning of gas and power systems in the scope of:  

− balancing mechanisms as well as congestion management of gas and electricity 
systems, 

− conditions for connection to the grid and its fulfilment as well as conducting grid 
repairs, 

− fulfilling the obligation by the TSOs and DSOs concerning publication of information 
on interconnectors, use of the transmission network and capacity allocation 

− security of gas and electricity supply, 

With development of regional electricity markets regulatory authorities should cooperate with 
regulatory authorities from other countries, in particular in the scope of preparing and applying 
network codes, applying cross-border capacity allocation mechanisms, approving congestion 
management rules as well as integrating energy systems on the regional level, and so on.  
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2.4 Key Findings  

 

The key findings of the activity comprised: 

1. Comparison of the Kyrgyz State Agency for Regulation of the Energy Sector with the energy 
regulatory authorities from the 2 EU Member countries, Poland and Lithuania and 2 CIS 
countries, Georgia and Moldova has shown that the Kyrgyz Agency already has several fea-
tures of independence: it is a separate agency and not a part of the Ministry, it takes inde-
pendent decisions in the scope of its responsibilities defined in the Decree approved by the 
Government. 

2. The same comparison on the other hand, has shown deficiencies of the Kyrgyz Agency as an 
independent energy regulator: there is no fixed term for the Director of the Agency and 
he/she could be removed from the office at any time; the budget of the Agency is approved 
by the Ministry of Finance and its staff are civil servants with rather low salaries. Though the 
final tariffs are to be set by the Agency, but they are defined by the Government’s Medium 
Term Tariff Policy. Similarly the Agency does not seem to have an authoritative decision on 
licensing of business activities in the energy sector. 

 

2.5 Ownership and Benefits of the Activity 

 

The main benefits of the activity for the Beneficiary are: 

1. Justification of the importance of establishment and strengthening of an independent energy 
regulator in Kyrgyzstan, especially in view of the liberalisation of the sector which in turn 
aims to the introduction of a private capital.  

2. Better understanding of the concept of independent regulation of the energy sector, based 
on the experience of the EU and some CIS countries in the context of energy market liberali-
sation.  Specification and identification within the energy sector of Kyrgyzstan of the role, 
mandate, responsibilities, obligations of the energy sector regulator, and relation with the 
government and state organisations, market participants and other related stakeholders.   

3. Transfer of know-how regarding the procedure for setting up an independent energy regula-
tor and empowering it by determining its duties, responsibilities and powers based on rele-
vant experience in the EU and CIS countries. 

4. Transfer of experience of the EU countries as also of some CIS countries in assuring inde-
pendence of an energy regulator. 

 

2.6 Recommendations 

The Kyrgyz State Regulatory Agency of the Energy Sector is currently in a process of unbundling from 
the Ministry of Energy and Industry with their respective roles and responsibilities being clarified. 
The ultimate goal of this process should be the establishment of an independent and powerful 
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energy regulatory authority. The project proposes that this could be done gradually, in two major 
stages. In the first stage the currently established Agency should be strengthened with improving the 
secondary legislation only or additionally making minor changes in the laws. During the second stage 
an independent regulatory agency with all powers necessary for regulation of the energy sector 
should be formed. This would require amendments in the primary legislation and a broad political 
support. 

In the short term, the newly established Agency could be strengthened by making the following 
changes: 

The independence of the Agency could be improved by determining a fixed term in the office for 
the director, preferably different (longer) than the term of the Parliament (e.g. five years). This could 
be done by amending Art. 8 of the Government Decree No. 650 paraphrasing it “The Agency is 
headed by the director who is appointed by the Prime Minister for a fixed five year term. He/she 
could be dismissed from the office before the term expires in the following cases…” The cases could 
be listed similarly, like in the Georgian Law on Electricity and Gas: “The authority of the 
Commissioner shall be terminated upon: a) voluntary resignation; b) accusatory decision made 
against him/her, according to the Georgian legislation; c) court recognition on him/her being 
disabled or missing; d) loosing the citizenship of Georgia; e) violation of the provisions of Georgian 
Law on Conflict of Interests and Corruption in Public Service; f) constant failure to perform his/her 
duties, during a four months period; g) death. The Commissioner can only be dismissed according to 
the provisions listed above. The Commissioner has the right to appeal his dismissal according to the 
rules and procedures established by the existing legislation.“ 

Another important issue is to improve the management of the Agency. If decisions are taken 
collectively, instead of being taken from one person, it gives more confidence to the Agency as 
different opinions could be discussed and a common opinion formed, also reducing the possibilities 
for decision makers to be manipulated by third parties. In our case, instead of a collegium a 
permanent Executive Council could be established, consisting of, say, 3 members – a director and 2 
deputies. All of them should be appointed by the Prime Minister and all of them should have equal 
voting rights, i.e. all decisions of the Agency should be taken by the Executive Council by majority 
votes. These changes require amendments to Art. 11 of the Government’s Decree No. 650, where, 
instead of Collegium, which is an advisory board, an Executive Council should be defined and its 
functions described. Furthermore, Art. 8 should be amended, adding two deputies to the director, 
both appointed by the Prime Minister for a fixed period of time. 

The Kyrgyz Agency was expecting additional financing from licencing fees, but with recent 
amendments of certain laws it may not use such funding. Considering the importance of 
independent funding of the regulator, the relevant laws should be amended as soon as possible to 
guarantee at least reasonable financing to the Agency in order to attract and maintain a staff of high 
quality specialists. 

The necessity for an independent energy regulatory authority in Kyrgyzstan becomes obvious in the 
long term, along with liberalisation and introduction of private capital in the energy sector. If 
Kyrgyzstan is committed to liberalise its electricity and gas markets, and facilitate an increased role 
for private investors, it will definitely need a much stronger and independent energy regulatory 
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authority. 

The Georgian model could serve as a good example for Kyrgyzstan. Georgia is rather similar in size 
and hydro is prevailing in electricity generation, as in Kyrgyzstan. Georgia has an independent 
regulatory authority with its duties and functions clearly stated in the laws (see Annex 1). For such 
arrangements to be introduced in Kyrgyzstan, changes in the Law on Energy, the Law on Electricity, 
the Law on Licensing and possibly others would be required. 

 

The duties and powers of the regulatory authority should be defined, preferably in the Law on 
Energy. In our opinion, the regulator should comprise a five person commission, with equal vote 
members appointed by the President or by the Zhogorku Kenesh (Parliament).  

The following criteria of independence should be assured in the Law on Energy and other laws: 

Appointment and dismissal.  The members of the regulatory commission should be appointed for a 
period of five years, in staggering terms, so as to avoid complete coincidence of terms among 
members; commissioners may only be re-appointed once. The law should define the criteria for the 
selection of candidates and reasons for early dismissal from office.  

Legal independence. The Commission should have a legal identity, separate of government 
structures, and should be reporting to the Parliament. All final decisions on pricing, licensing, market 
monitoring, disputes’ resolution should be taken by the Commission and should not require any 
consent of the Ministry or any other governmental agency, except in cases where licences, permits, 
etc. may be required by law, e.g. as in the case of issuing a licence for electricity generation. The 
Commission should be required to apply transparent public participation procedures, or carry out 
public consultation, in accordance with relevant legal requirements, prior to its decisions. 

Funding. The Commission should be financed from regulatory fees and its internal budget should be 
controlled by the commission itself (including provisions for internal auditing and public reporting of 
all expenditures).  

Structure of the Commission’s staff. The Commission should have a sufficient number of staff of 
highly qualified specialists allowing it to fulfil its mandate. Its structure should allow flexibility in 
dealing with the tasks formulated in the Law on Energy and other relevant legislation and the 
development of energy market conditions and activities. 

2.7 Challenges Faced 

 

The main challenges that have been faced include: 

1. It has been frequently observed in previous liberalisation processes including the establish-
ment of an energy regulatory authority that it usually needs some time for all stakeholders 
to understand and distinguish the powers and responsibilities of the Ministry of Energy and 
of the energy regulator. Similarly, there is a need to separate the tariff setting policy and the 
social policy, since most often the first one is responsibility of the energy regulator and the 
second one is responsibility of the Government 
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2. An independent energy regulator is necessary when the country to liberalise its  energy sec-
tor with a view to introduce competition including by private sector participation; this is an 
axiom not sufficiently understood and accepted in Kyrgyzstan 

3. Ensuring continuity in the energy policy of a country is one of the main challenges in the ab-
sence of an agreement of the political parties (so that the policy is not changed each time 
the administration does). It is very important that the main policy principles are approved 
for a longer time period and are respected by any new administration 

 

 

2.8 Impact 

Impact Area Developments 2015 (%) 2015 / Apr 2016 (%) 

Policy Developed proposals in an 
improvement of the relevant 
primary legislation to be 
drafted by the MEI and 
submitted to the Parliament 

0%  

Drafted but 
postponed due to 

the political 
changes (new 
Government 

appointed, MEI 
abolished) 

Regulation The new Government Decree 
defining the role and duties of 
the Agency to be approved 

 pending 

Technology New technology of ____ 
applied/advanced/etc. 

 Not relevant 

Environment State changes occurred  Not relevant 

Economics Indicators of _____ increased / 
decreased  

 Cost reflective 
tariffs calculated 

Social State changes occurred  Block tariffs 
approved 
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2.9 Annexes 
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